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CRIMINAL CODE AMENDMENT (RACIAL VILIFICATION) BILL 2004 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon Kim Chance (Leader of the House) in charge of the Bill. 

Debate was interrupted after clause 1 had been agreed to. 

Clauses 2 to 4 put and passed.   

Clause 5:  Section 76 amended -  
Hon RAY HALLIGAN:  The minister has spoken about the fact that it is proposed that this amendment Bill 
apply to only serious or substantial abuse or severe ridicule, as is mentioned under the definition of “harass”.  
However, the definition of “animosity towards” refers only to “hatred of or serious contempt for”.  Again, I 
understand what the Leader of the House is saying, and what he is suggesting to the committee about the 
meaning of this Bill.  However, others who read it may very well come to another conclusion, particularly the 
courts.  Hon Peter Foss just mentioned the most important group that will have to interpret what is meant.  This 
is why I am asking the Leader of the House to put into Hansard the intent of the Government, and one can only 
hope that that may direct the courts in their deliberations.  
Also, the proposed definition of “member” in clause 5 reads - 

“member” of a racial group includes a person associated with a racial group; 

In the dictionary, the definition of the word “associated” is fairly broad.  Does the legislation really mean that a 
person must be part of a racial group - one of the group - or that he is just someone who has an affinity with, 
works with or tries to assist the group?  Does that make that person associated with that racial group?  We need 
some clarification on that point.  

Hon KIM CHANCE:  I will answer the honourable member’s second question first.  Somewhat surprisingly the 
answer is yes; those words are chosen for their intent to include, for example, non-Aboriginal people who live or 
associate wholly with Aboriginal people.  There are circumstances in which such people can be included in the 
general abuse of Aboriginal people as a result of their association with, rather than their membership of, the 
group.  

Hon Paddy Embry:  Somebody married to an Aboriginal, for example?  
Hon KIM CHANCE:  Yes, such a person would be included.  
Hon Ray Halligan:  “Wholly” is a very important word here.  I am not reading too much into what is in the Bill.  
Hon KIM CHANCE:  That is certainly the intent of the law.  
Hon Ray Halligan:  That is why it must be on the record.  

Hon KIM CHANCE:  Yes, indeed.   
As to the member’s first question, section 76 of the Criminal Code, at the start of chapter XI, deals with a range 
of definitions, including “display”, “distribute”, “publish” and “racial group”, which, interestingly in relation to 
the member’s other question, is defined as any group of persons defined by reference to race, colour or ethnic or 
national origins.  This is interesting, because a reference to nationality, such as “Pommy”, would not normally be 
thought of as racial.  However, within the definitions in section 76, that seems possible.  The words proposed to 
be inserted into section 76 by clause 5 of the Bill are to be inserted into that list of definitions.  I have already 
explained that they are words that seek to set aside the possibility of action being taken on the basis of trivial 
issues.  If that is what the member wanted me to say, I am happy to say it, because it is the intent of the 
Government that this legislation not be concerned with trivial issues.  In cases in which abuse is given on the 
basis of a person’s racial origin, for the community to want to take action under this legislation, that abuse must 
be serious.  It is not a matter of talking about “my little Pommy mate”; it is a matter of serious abuse that sets out 
to undermine society.  That is the purpose of those words in that context. 

Hon PETER FOSS:  I have a few questions on this clause.  I draw members’ attention to a document which I 
think most people have not read but which is certainly worth reading.  It is the very first report of the Standing 
Committee on Legislation titled “Report of Standing Committee on Legislation in relation to the Criminal Code 
Amendment (Incitement to Racial Hatred) Bill”.  It was handed down by the late Hon Garry Kelly in August 
1990.  I recommend it as good reading for anybody.  Although some different issues are raised in that report, 
there are some very important issues that have come up again.  I suspect that it would be a good idea for people 
to read it, because it has all the transcripts attached.  It was rather interesting because when that Bill was brought 
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forward, there was a huge public campaign in which people said, “Don’t touch it.  Don’t say a word.  Don’t do 
anything.  It’s perfect.” 

The Standing Committee on Legislation held its hearings in this Chamber - we did not have any committee 
rooms in those days.  Interestingly enough, when the committee made its recommendations, we received 
correspondence saying, “Thank heavens you made the changes.”  The reason was that a few items in the report 
arose from multiple definitions.  I will give an example of one of the matters that arose.  One of the great 
supporters of the legislation was Mr Doron Ur, who was a leading figure in the Jewish community in this State.  
I am not sure whether he is still alive.  He was certainly an elderly gentleman in 1990.  He wrote a Zionist 
magazine that he distributed quite widely in the Jewish community.  During the course of his evidence to the 
committee, he very kindly gave us a few copies of the magazine.  We flicked through those, and it became quite 
clear that if an amendment of that type was drafted, he would be a prime candidate for prosecution.  Anybody 
who has read Zionist magazines will know that they state fairly unequivocally what should happen to the 
Palestinians, and it is not nice.  I believe it is a well-known problem.  Certainly, there would be real difficulties if 
we tried to suppress those sorts of publications.  They probably do not add a lot to the quietness and good order 
of Western Australia, but if we tried to suppress them, I suspect we would have even bigger problems.  It is 
always a question of deciding what are the evils of foulspeak and what are the evils of nospeak.  Anyone who 
has read George Orwell’s Nineteen Eighty-Four will have some idea of how suppression of freedom of speech 
can have a major impact on - 

Hon Kim Chance:  From the  Ministry of Truth. 

Hon PETER FOSS:  Yes, which it was not.  It was anything but truth.  One of the big concerns that arose was the 
breadth of the legislation.  It related not to the amendments the Government was making but to the amendments 
it was not making.  In section 76 of the Criminal Code, the definition of “racial group” states - 

“racial group” means any group of persons defined by reference to race, colour or ethnic or national 
origins; 

“National” is not what we would normally call racial, but it is by definition.  One of the real concerns was the 
quite excitable and quite violently expressed protestations against, for instance, America or American nuclear 
submarines.  Whenever America does something, people protest outside the Embassy of the United States of 
America.   

When we deal with the definition of persons who are associated with a racial group, I would have thought that if 
a person protested against a US embassy, Americans would be deemed as a group defined by national origin.  
People associated with a national group would include the staff employed at the embassy, whether or not they 
were Americans.  A protest outside an American embassy with banners such as “Death to Americans” would fall 
into that category.  It might be claimed that that is not the intention.  Unfortunately, despite what the Attorney 
General has said inside and outside Parliament, the rules of statutory construction work in the following way.  
When there are cases of ambiguity, the court looks at the Hansard record to resolve the ambiguity.  However, it 
cannot look at it unless there is an ambiguity.  If the words are said to be clear, no matter what is said in this 
place the clear meaning of the words cannot be changed.  We can only help resolve an ambiguity that a court is 
unable to resolve from the words themselves.   

I will anticipate how we use this when we consider the next clause.  This Bill will strip out some of the current 
sections of the Criminal Code.  I do not object to that because, to some extent, if we do not do that, the new 
sections could become quite dangerous because they change definitions.  Proposed new section 78 causes most 
concern - 

Any person who engages in any conduct, otherwise than in private, that is likely to create, promote or 
increase animosity towards, or harassment of, a racial group, or a person as a member of a racial group, 
is guilty of a crime and is liable to imprisonment for 5 years. 

Taking into account the definitions we have looked at, I will refer members to what the committee had to say 
about the phrase “likely to”.  It is probably the most dangerous part of any amendment we will make.  
Unfortunately, the phrase “likely to” is quite broad.  I will quote from page 7 of the Standing Committee on 
Legislation’s 1990 report - 

33. It should be stated firstly that the addition of these words make proof of intent unnecessary.  
For instance, an offence would be proved if it was shown that a person - 

(a) had displayed written abusive material and 

(b) the display was likely to cause fear to an identifiable group 
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irrespective of the fact that the person never intended or realised that it might cause such fear. 

34. Both the Law Society and the Criminal Law Association drew attention to the undesirability of 
using the substantive law to cure an enforcement problem.  It says that this is a philosophical 
flaw. 

35. The Law Reform Commission saw the creation of the possession offences as the use of 
substantive law to overcome enforcement problems.  They were included both for racial hatred 
and racist harassment offences.  This we accept despite the Law Society’s reservations.  The 
possession offences are sufficient for enforcement. 

36. To look upon the words “or is likely to” as assisting further in enforcement is a mistake 
because: 

1. There is no reason to distinguish between racial hatred and racist harassment in this 
respect 

2. It misses the point that these words do not just make it easier to convict, but remove 
the element of intent in the offence 

3. It was not recommended by the Law Reform Commission in order to make it easier to 
prove but as a substantive change.  This has not been accepted by the Government as 
the policy of the bill. 

The report continues to discuss “or is likely to”.  There is a very broad effect.  The discussion continues at page 
10 - 

53. Mr Syrota drew our attention to Masterson v Holden [1986] 3 All ER 39 an English case 
which suggests that in such a case if merely one white person felt genuinely alarmed then the 
offence would be proved.  It would not be necessary to prove that a majority or sizeable 
proportion felt so alarmed. 

54. As we went through the various problems that arose with regard to the bill, and as we tried to 
envisage defences that overcame them and then encountered further problems that could arise 
because these defences could lead to evasion it became quite clear - 

1. that all these problems were derived from the fact that these words had the 
effect of catching people who did not intend to cause racist harassment, 
whatever might be the stated reason for including them, and 

2. those persons who were concerned about racist harassment had no wish to 
catch those who did not intend to harass but had been told that these words 
were essential to catch the ones who did intend them  

55. We seriously question that these words are essential.  Most offences in the Criminal Code 
contain an element of intent on the part of the defendant.  It would be hard, for instance, to 
consider that any jury would acquit a person who displayed the “Asians Out” posters on the 
basis that he did not intend to cause harassment.   

It seems that once again this has been put back into the legislation.  We have made the act a crime punishable by 
five years imprisonment, without any need to prove intent.  Whatever the problems are, and they were picked up 
by this report of the Standing Committee on Legislation, they remain as soon as we put into the legislation the 
words “likely to”; they broaden the effect of the provision by talking about people associated with a group.  For 
instance, one person, who might not even be an American, could stand at the gates of the American Embassy, 
and all he would have to do is “create, promote or increase animosity towards” a racial group.  I do not know 
about the Leader of the House, but I have been subject to a certain amount of animosity as a result of various 
matters that people have stirred up from time to time.  I may not be a member of a racial group, but it cannot be 
believed that people demonstrating outside the American Embassy do not intend to cause animosity.  They must 
do, and that is what this is all about.  A person has only to watch their faces to see that they already have that 
animosity, and they are trying to stir up that same - 

Hon Kim Chance:  But they are entitled to hold that animosity.   
Hon PETER FOSS:  They are entitled to hold it, but they are not allowed to create or promote it.  If a person 
stands out the front of the American Embassy with banners saying “Americans go home” and “Americans are 
killers” and other such things, what is he actually doing it for?  He is not doing it because -   
Hon Kim Chance:  He is expressing his point of view.   
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Hon PETER FOSS:  He is doing more than that; he is trying to promote his point of view.  There is no doubt that 
he is likely to create or promote his point of view.  It does not matter whether the person intended to, because his 
actions are likely to cause that impact, and that is what is written in the legislation, which states -  

. . . conduct, otherwise than in private, that is likely to create, promote or increase animosity towards, 

. . .  

The person’s intention is irrelevant.   

Hon Bill Stretch:  What about burning a national flag?   

Hon PETER FOSS:  I would have thought that there was no doubt about that.   

Hon Kim Chance:  Which racial group do you mean -  

Hon PETER FOSS:  As soon as a person does that, a racial group is involved.  The term “racial group” is also 
defined by ethnic or national origins.  We call it racial vilification, but race is defined as including nations and 
ethnics.  Was the Leader of the House involved in the argument about what was Macedonia?   

Hon Kim Chance:  Yes.   

Hon PETER FOSS:  I am not even going to say where I stand on that one for fear of all the things that would 
happen to me whichever way I went.  However, if any person has ever had a barrage of vituperative 
correspondence, and if he ever were so brave as to stand up in front of one of those audiences and dare say who 
he thought were the true Macedonians, he would soon find out what the net result was.  That is an ethnic matter, 
or perhaps it could be a national matter because two nations were quarrelling over it.  The Basques are another 
example.  Yugoslavia used to be one country made up of Serbians and Croatians.  Now it has been split into two 
different countries, so those people are picked up by the word “nation”.  All I am suggesting is that some words 
in the legislation quite clearly have an authority that indicates what they mean.  They show that it is quite 
sufficient for one person to have that impact on one person - it does not have to be reasonable - and if it has that 
effect on one person, then that is the effect.  It does not require ambiguity.  There is no ambiguity in it; the cases 
are clear.  Many of the problems that existed in 1990 remain.  The only problem is that those problems have not 
received the same examination that they received in 1990.  I have said what I wanted to say.  I was not going to 
say anything.  However, I heard the exchange between the Leader of the House and Hon Ray Halligan, both of 
whom seemed to put some confidence in what people have said.  Hon Ray Halligan has done so less than Hon 
Kim Chance.  However, I assure all members that it matters not a whit what we say in this Chamber, because 
there is no ambiguity -  

Hon Kim Chance:  The words are clear.   

Hon PETER FOSS:  Yes, the words are clear.  The problems that existed have already been considered.  It has 
been said that we should always study history so that we do not repeat the same mistakes.  There is a degree of 
repetition with the mistakes.  They have not been repeated totally, because words such as “seriously” have been 
used in different parts of the Bill.  However, I do not think it makes a huge amount of difference in the examples 
I have given.  Having said my bit, and having drawn the minister’s attention to my views, I will quietly depart 
the Chamber so that I am not tempted to enter into any further debate.  I have found that some of the up-to-date 
meanings that have been attributed to those words are not the meanings that I would have attributed.  In the end, 
however, the meanings that the Leader of the House and I attribute to those words will not matter very much, 
because the words are sufficiently clear for the court to interpret.  

The DEPUTY CHAIRMAN (Hon Kate Doust):  I remind members that we are dealing with clause 5.  The 
previous speaker focused on clause 6.   

Hon JOHN FISCHER:  This Bill is some of the worst drafted legislation I have ever seen.  Clause 5(2) reads -  

Section 76 is amended in the definition of “written or pictorial material” by inserting before 
“newspaper” - 
“ book, magazine, ”. 

By its very existence, clause 5(2) impinges on clause 6 and proposed new section 79.  I appreciate what you have 
just said, Madam Deputy Chairman, but I think it is very difficult to speak about that amendment without also 
considering what is contained in proposed new section 79.  After one considers clause 5(2), one can then 
consider proposed new section 79, which reads -  

Possession of material for dissemination with intent to incite racial animosity or racist harassment 
Any person who - 
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(a) possesses written or pictorial material that is threatening or abusive intending the material to 
be published, distributed or displayed whether by that person or another person; and 

(b) intends the publication, distribution or display of the material to create, promote or increase 
animosity towards, or harassment of, a racial group, or a person as a member of a racial group,  

is guilty of a crime and is liable to imprisonment for 14 years.   
Madam Deputy Chairman, I am sorry to cross over and refer to clause 6 and proposed section 79, but as I said, 
they are closely linked.  I also take on board the opinion of Hon Peter Foss that it matters not what we say in this 
Chamber.  However, it will certainly matter in an interpretation.  What will we do about the old World War II 
newsreels that refer to the “despicable Jap”?  What will we do about all the books in the Parliamentary Library 
that were written during the Second World War that use very descriptive and abrasive terms when reference is 
made to the people and races we fought during the war?  I believe that this legislation is worse than the problems 
it is trying to overcome.  It is fair enough to ask the question: is this how some of the events started in Nazi 
Germany, such as the burning of the books?  Will we burn books and recreate history so that we are not 
offending anyone whom we have fought against in the past?  Under this legislation we will have to do something 
about it.  The legislation indicates very clearly -  

“harass” includes to threaten, seriously and substantially abuse or severely ridicule; 

It applies to groups of people and nations of people.  This legislation is atrociously drawn up.  It will not achieve 
what it is intended to achieve, although I am not sure what the intent is.  The Government has introduced the 
legislation and I do not believe there has been any consultation with the general public.  I believe this legislation 
has been brought on as a red herring.  From the people I have spoken to, I believe that this legislation will do the 
Government a great deal of harm.  It represents, without doubt, a loss of freedom of speech and a loss of freedom 
of knowledge.   

Why on earth make laws and regulations that have no chance in the world of being regulated and enforced?  I 
would be very interested to hear the Leader of the House reply and tell us what will happen to all the libraries in 
the State.  He might say that that aspect is not part of the Government’s intentions, but it is contained in the 
legislation.  Who will adjudicate on it in the courts?  I believe that these laws will increase problems.  The whole 
of the legislation should be thrown out.  It is absolutely pathetic.  I cannot emphasise enough that it is probably 
some of the worst legislation I have read.  There is no way in the world that people will be able to enforce it.  I 
shall be interested to hear the reply of the Leader of the House. 

Hon FRANK HOUGH:  Listening to Hon John Fischer reminds me of section 76 of the Criminal Code, which 
refers to written or pictorial material.  I wonder if it covers television.  Two weeks ago I watched Peter Finch in 
the movie A Town Like Alice.  After this legislation goes through, that classic movie will not be able to be shown 
on Western Australian television because throughout the movie Aboriginals are referred to as “boongs”.  It is 
also rather harsh on the Japanese.  Along with Gone With the Wind, I believe it is one of the great movies of our 
time.  That classic movie will be banned in Western Australia. 

Hon PADDY EMBRY:  It must be very clear that we are raising concerns that people have brought to our 
attention.  The Government may have the best of intentions but it is creating a minefield.  When people refer to 
“intention” it is a matter of opinion.  As Hon John Fischer said, it is difficult to separate some of these clauses.  I 
refer, for example, to the word “likely” in proposed new section 78.  Someone may genuinely believe that 
something said today was not likely to create animosity towards a person, but something may happen because of 
what was said and other people could argue in hindsight that it was not only likely but also obvious that it would 
create animosity.  It is very difficult to separate some of the clauses.  Let us think about what happens in courts 
of law.  Lawyers argue that it is their job and they are paid to represent the interests of their clients.  Some of the 
most extraordinary arguments have been brought up in courts of law.  What someone intends by what they say 
and what actually happens when they say it can be quite different.  Think of some judgments that have been 
brought down in courts of law, not on matters of justice or anything to do with legislation.  Sometimes cases end 
when one party runs out of money - absolutely!  I believe that too many lawyers are interested only in money.  
No matter how pious they appear to be, they wash their hands of their clients when they run out of money.  It has 
nothing whatsoever to do with justice or the legislation; it is entirely about money.  I can foresee that in a very 
short time this legislation will give rise to many court cases that people cannot afford to defend.  They will be 
taken to court because of something they said.  The other party may have unlimited money and unlimited legal 
access but the poor individual who said something does not.  That individual will not get justice; he will be 
sentenced to imprisonment for many years just because he did not have any money.  That would be totally 
unjust. 
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Hon KIM CHANCE:  I cannot respond to the issues relating to clause 6, as we are dealing with clause 5.  I am 
therefore limited to what I can say. 

The DEPUTY PRESIDENT (Hon Kate Doust):  That is correct.  Would you like me to put clause 5? 

Hon KIM CHANCE:  No.  I can respond to one issue in clause 5 that was raised.  The words in clause 5 are there 
because the intent is to include books and magazines among the range of other publications.  That is as far as 
clause 5 goes.  The answer to other issues raised by Hon Paddy Embry, although they are not related to clause 5, 
is that these are matters within the criminal law, not the civil law.  The prosecution is, in fact, the State and not 
an individual, as it would be if it were civil law.  It is, therefore, not a matter of the prosecution running out of 
money.  The police or the Director of Public Prosecutions would determine whether to continue with a charge of 
racial vilification. 

Hon Paddy Embry:  I don’t think it’s a case of the prosecution running out of money, but the defence. 

Hon KIM CHANCE:  It would still be a criminal case and the cost of a prosecution for an offence would be 
carried by the State.  If the person being prosecuted - the defendant - does not have money, there are provisions 
for that within our court system. 

Clause put and passed. 

Clause 6:  Sections 77 to 80 replaced by sections 77 to 80H - 
Hon RAY HALLIGAN:  Hon John Fischer mentioned freedom of speech, about which we have spoken for some 
time.  I do not know whether this has been mentioned before, but I am reminded of the old saying, “I disapprove 
of what you say, but I will defend to the death your right to say it”.  I sincerely hope that notion is not lost in this 
legislation.  I am sure that the minister will suggest to me that it is still very much the case.  However, as has 
been said, this Bill is a little loose in its intent.  In fact, people may be caught in a situation envisaged by the Bill.   

I have some concerns about clause 6.  Firstly, I would like an assurance from the minister that it is the 
Government’s intention that there will not be any exceptions to this edict, and that if any penalties are imposed, 
they will be imposed in a fair and equitable way.  Of course, no-one in Western Australia should be above the 
laws of this State.  It is therefore incumbent upon the Government of the day to ensure that government agencies 
do not in any way try to reduce the effectiveness of the laws of this State.  

Proposed sections 77 and 78 commence with the words -  

Any person -  

I assume that means any person within Western Australia, irrespective of race, colour or creed -  

who engages in any conduct, otherwise than in private, . . .  

Some definitions are provided in proposed section 80E.  Proposed section 80E is headed “Conduct and private 
conduct”, and it states in subsection (2) -  

For the purposes of sections 77, 78, 80A and 80B conduct is taken not to occur in private if it -  

(a) consists of any form of communication with the public or a section of the public; or 
I take it that “communication” means communication in the form of written or pictorial material.  There may be 
other forms of communication, of course.  Verbal communication has already been mentioned.  Television is one 
example.  I do not imagine that a television station would try to incite racial hatred.  However, there may be a 
problem with an advertisement that is shown on that television station.  It continues -  

(b) occurs in a public place or in the sight or hearing of people who are in a public place.   
We have gone down the path of trying to eliminate vexatious claims.  That is particularly important.  The words 
“in the sight” of people who are in a public place no doubt relate to communication that is pictorial, not verbal, 
because a person may be one kilometre away from other people, and those people will not be able to hear what 
he has to say, but his conduct will still be in the sight of those people.  I am just reading the words.  As we have 
said, it will come down to an interpretation of the words.  However, they seem to be a little too broad.   
Proposed sections 77 and 78 continue with the words -  

by which the person intends to create, promote or increase animosity towards . . .  

It appears from those words that there is an acceptance that animosity already exists.  I ask the minister to 
explain why those words are used.  
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Hon RAY HALLIGAN:  A great number of people have expressed concern about the period of 14 years 
imprisonment given the breadth of proposed section 79.  The proposed section does not state “up to 14 years 
imprisonment”; it provides for a straight 14 years.   

Proposed section 80A, “Conduct intended to racially harass”, includes the words “otherwise than in private”.  
People might be having a private argument in a room with the window open, and a passer-by walking along a 
public thoroughfare only 10 metres away might hear words of racial harassment.  That situation could lead to a 
person being imprisoned for five years.  Could a person charged under that proposed section have grounds on 
which to persuade the court that he did not intend that others should hear him?  In that example, people walking 
past heard the words and wished to take the matter further.  
Proposed section 80B contains the words “that is likely”, as do some other sections.  Hon Peter Foss has already 
raised the issue.  They appear to leave matters open to interpretation.  They reflect the difficulties associated with 
the Bill, particularly in light of the penalties that can be imposed.  
Proposed section 80G, “Defences”, reads in part - 

. . . the accused person’s conduct was engaged in reasonably and in good faith - 

(a) in the performance, exhibition or distribution of an artistic work; 
Does the Bill contain the definition of “an artistic work”?  Who will determine what “an artistic work” is?  
Proposed paragraph (b) reads - 

in the course of any statement, publication, discussion or debate made or held, or any other 
conduct engaged in, for - 

(i) any genuine academic, artistic, religious or scientific purpose;  
Who will determine what is “genuine”?  Judgments about those purposes are subjective.  People could argue for 
hours that they had a genuine purpose to explore something that might upset a group of people.  It continues - 

(ii) any purpose that is in the public interest; 
Who will determine what is in “the public interest”?  I am not sure whether “public interest” is defined in the 
Bill.  Paragraph (c) reads - 

in making or publishing a fair and accurate report or analysis of any event or matter of public 
interest.  

The words “public interest” arise again.  If only one person prepares the report after the event, who will say that 
the report is fair and accurate?  Witnesses will need to vouch for the fairness and accuracy of the report.  It will 
be extremely difficult to use that as a defence.  This is my greatest bone of contention.  Proposed section 80H, 
“Consent to prosecutions”, states - 

A prosecution under section 77, 78, 79 or 80 must not be commenced without the consent of the 
Director of Public Prosecutions. 

It is all being handballed to the DPP.  These sections are so broad that it will be difficult to find out whether 
someone is bringing forward a vexatious complaint, even though the DPP will have to make all the decisions.  
To some extent the Government is abrogating its responsibility by presenting legislation without direction, which 
should not be as broad ranging or ambiguous, and it should leave the total decision making to the DPP.  I would 
like the Leader of the House to respond to some of those issues.  I have expressed my concerns about proposed 
section 80I, “Meaning of ‘circumstances of racial aggravation’”, which states - 

“circumstances of racial aggravation” means 

circumstances in which - 

(a) . . . the offender demonstrates hostility towards the victim based, in whole or part, on 
the victim being a member of a racial group; 

We can see “demonstrates hostility” on a daily basis, but it is not necessarily intended to go beyond being hostile 
to an individual.  In fact, there may be some justification for being hostile.  Someone might have broken into a 
person’s home and when he is caught the owner may become hostile towards him.  That individual may be part 
of a large family that is well known for perpetrating crimes of that nature.  I put it to the Leader of the House that 
this may create enormous difficulties for certain people who may become caught by the legislation purely 
because of the way it is worded. 
Hon FRANK HOUGH:  I refer to clause 6 and proposed sections 77 to 80E.  To use terms that my wife uses, I 
would describe these proposed sections as wishy-washy or ambiguous.  They answer the same question about a 
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dozen different ways.  I have listened to some speakers here today.  I got several e-mails about what I said the 
other day.  People obviously read Hansard, and I am thrilled about that, as people have given me great support 
saying, “Don’t let this go through; it’s dangerous.”  It is all right to stand up in here and talk about this Bill, but 
let us look at some of its provisions.  Proposed section 77 reads -  

Any person who engages in any conduct . . . in private . . . is guilty of a crime and is liable to 
imprisonment for 14 years.   

If a person got involved in a dreadful racial argument in private, it would be a lot better, before the other person 
took that person to court, to get a baseball bat and bash his brains in.  That person would have this person up for 
assault, but he would be out of prison in nine months.  The other person probably would not remember that he 
was racially vilified because he had had his brains belted in. 
Hon John Fischer:  You could shoot him, because half the time you don’t get - 
Hon FRANK HOUGH:  Absolutely.  This is 14 years imprisonment!  Gee - it really opens a can of worms, does 
it not?  A fine of $24 000 will apply because a person opened his flapper wherever and said things in a 
demeaning manner.  My question relates to racially vilifying someone in the spur of the moment.  I spoke to the 
minister earlier in the day about road rage.  People who probably are popping upper and downer pills do not 
realise at the end of day the rage with which they jump out and attack the car in front or behind them because 
they are on dope.  Do such people get an opportunity under the racial vilification Bill to sincerely apologise and 
say, “Look; I didn’t mean to call you an ugly little black bastard.  I know you’re ugly and I know you’re black, 
but I didn’t mean it, and I know you’ve got a dad.  I messed it up along the track somewhere.  I’m really sorry.”  
Does that mean the person will get off the hook?  No, it does not.  I know that to be the case.  I have been 
charged under the Act.  Do you know, Madam Deputy Chairman, that it sticks like to a brick wall: “He’s a 
racist.”  I am not a racist.  It sticks and one cannot get rid of it.  People go to court under the provisions in the 
Criminal Code.  There are 67 different options to get people.  Proposed sections 77 to 80H will provide many 
options.  This Bill is so wishy-washy and so ambiguous that a person could wind up in court if that person had a 
loud mouth - like some people I know - and has a tendency to open that mouth.  The Ledge Point golf club on a 
Friday night after a hard day on the track and after everybody has had a few sherbets would be a minefield.  A 
police officer could have a picnic bringing some people to court because of vilification.  The legislation is totally 
and utterly ridiculous.   

I refer to a document from the library called “Racism No Way - Australian Legislation and International Law” 
that covers all States and Territories, and reads as follows about the beautiful State of Western Australia - 

. . . the Criminal Code makes racial harassment and incitement to racial hatred a criminal offence.  The 
offences are specific to possession of racial material, publication of racial material or display to harass a 
racial group or to incite racial hatred. 

It is already in the Criminal Code.  This Bill is wishy-washy.  I do not know why the Government has come up 
with this legislation.   

What about the fellow who was on air today on Radio 6PR?  I refer to clause 6.  He called me a white Celtic 
Christian in a demeaning manner.  I know who the fellow was.  When he rang 6PR, the station had his phone 
number to ring back.  I took offence at his comment.  He was talking about Subiaco Primary School and said it 
was run by white, Celtic Christians, and he said it in a way that upset me.  I will probably think about it this 
evening.  Perhaps I should wait for this Bill to go through and then have a go at him.  I should endorse the Bill 
because I am offended by what he called me.  Do members know what would happen if I tried to do that?  If I 
went to the police station, they would not even let me through the front door.  They would throw me in a wheelie 
bin out the back and send me down the street.  It would be different if it were the other way with other groups, 
and that is why the Bill does not cover everyone. 

Sitting suspended from 6.00 to 7.30 pm 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  It has been suggested that I draw the following information 
to the attention of members for guidance.  In committee, the proper scope of discussion is a consideration of the 
details of the individual clauses of the Bill to see whether they properly clothe the principles already agreed to by 
the House at the second reading stage.  The committee stage is one in which the members of the House consider 
the Bill clause by clause and consider in detail whether the clauses are adequately drafted to incorporate the 
principles already agreed to.  It is the mechanics - the nuts and bolts stage - of considering the composition of the 
Bill.  I provide that information in response to some queries that have been raised. 

Hon FRANK HOUGH:  I continue from where I finished before the dinner suspension.  I was referring to clause 
6 and I was looking at proposed new sections 77 to 80E.  In my opinion they are ambiguous.  They say the same 
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thing but the penalties in proposed new sections 77 and 78 are different.  I was thinking about this during the 
dinner break.  The proposed new sections provide that any person who creates or writes racist comments can be 
charged and can be liable to imprisonment for 14 years.  A sentence of 14 years imprisonment is a lot of time for 
conduct intended to incite racial animosity, racial harassment or any other matter referred to in the Bill.  A 
sentence of 14 years for making a comment is harsh.  These types of comments are not usually planned.  Racial 
incitement is usually made on a spur of the moment during a fit of anger.  It can occur at sporting venue or 
during a fight in a bar.  I do not think the intent is there.  The penalties that are to be handed out are too high for 
the offence.  As I said earlier, a person could racially abuse someone, belt the person over the head with a 
baseball bat so he did not remember what was said and the offender would have a chance of being released 
within nine months.  I feel that this Bill is a knee-jerk reaction.  The wording of the Bill goes round and round in 
circles; it goes absolutely nowhere.  The Bill has been poorly written.  As I said earlier, the Bill does not defend 
or stand up for white, Celtic Christians.  That comment was made on a radio program this morning.  The Bill 
shows a fair degree of weakness.  Based on that, and to be perfectly honest, I feel that this Bill should be thrown 
out, because we are adequately covered by current legislation.   

Hon PADDY EMBRY:  I refer to written material and to the possession of material.  Where do we stand on 
parliamentary privilege?  Our debates are published in Hansard, which is a written, public document.  Where do 
we stand on that?  I take the House back to the White Australia Policy.  Many people - indeed, the majority at the 
time - agreed with the White Australia Policy.  The purpose of that policy was to avoid some of the things that 
we are now talking about.  It is interesting to look at the comments that were made by members on both sides of 
the Chamber in those days.  I refer to a comment by Arthur Calwell, who, let us face it, was the federal leader of 
the Labor Party.  He said something like, “Two Wongs don’t make a white.”  Does the Leader of the House 
consider that to be the sort of comment that would be declared to be racial vilification under this law?   

Hon Kim Chance:  No.  I would refer to that as name-calling, as in the wog boy example that I gave earlier.  
Such a comment is not impeded by this Bill.  It is name-calling and has nothing to do with this Bill.   

Hon PADDY EMBRY:  Does the Leader of the House not think that it would be likely to create racial 
animosity?  What if somebody standing on a soapbox in Forrest Place said that?  Would it then come under the 
Bill?   

Hon Kim Chance:  It would depend on what was said.   

Hon PADDY EMBRY:  For example, “Two Wongs don’t make a white.”   

Hon Kim Chance:  No.  That would be a discourteous thing to say but it would not be illegal.   

Hon PADDY EMBRY:  I am not saying that anybody would say that.  There are many grey areas in the Bill that 
people do not understand.  We are trying to understand those areas.  The Leader of the House probably 
understands exactly what they mean, but, with all due respect, I do not think that he is explaining what is 
considered to be kosher and what is not.   

Hon Kim Chance:  I think clause 5 does that.   

Hon JOHN FISCHER:  The Leader of the House just said that clause 5 does that.  However, the Leader of the 
House did not answer any of the questions that I asked during debate on that clause.   

Hon Kim Chance:  Your questions related to clause 6, not to clause 5.   

Hon JOHN FISCHER:  I understand the difficulty, and I mentioned it at the time, concerning proposed new 
section 79.   

Hon Kim Chance:  I have not yet responded on clause 6.   

Hon JOHN FISCHER:  I presume that the Leader of the House will answer my questions about the proposed 
sections, going to proposed section 80G.   

Hon Kim Chance:  Yes, I will.   

Hon JOHN FISCHER:  Okay.  I will come back to proposed section 80G in a minute.  As I have said, this 
legislation has been drawn up in an inferior manner.  The Bill needs to be reconsidered.  I refer first to proposed 
new section 77.  This issue has been raised.  Proposed new section 77 states in part - 

Any person who engages in any conduct, . . . by which the person intends to create, . . . is liable to 
imprisonment for 14 years.  

We are all aware of what is included in proposed new section 79.  A person who is guilty of a crime under that 
provision is liable to imprisonment for 14 years.  Proposed section 80A, “Conduct intended to racially harass”, 
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begins “Any person who engages”.  It does not refer to someone who is deemed to have engaged in certain 
conduct.  It states - 

Any person who engages in any conduct, otherwise than in private, by which the person intends to 
harass a racial group, . . . is liable to imprisonment for 5 years.  

An offender faces a summary conviction of imprisonment for two years or fine of $24 000 under this provision.  
I would like the minister to explain the difference between proposed section 77 and proposed section 80A.  I 
cannot see any difference, except that the penalty in one provision is imprisonment for 14 years and the penalty 
in the other is imprisonment for five years or a summary penalty of imprisonment for two years or a fine of 
$24 000.  Proposed section 80G refers to defences.  As I have mentioned previously, proposed section 79 states -  

Any person who -  

(a) possesses written or pictorial material that is threatening or abusive intending the material to 
be published, distributed or displayed whether by that person or another person; and 

(b) intends the publication, distribution or display of the material to create, promote or increase 
animosity towards, or harassment of, a racial group, or a person as a member of a racial group,  

is guilty of a crime and is liable to imprisonment for 14 years. 

Proposed section 80G(1)(c) states “in making or publishing a fair and accurate report”.  I do not think I am 
stretching the line too far when I ask the minister what he will do about the contents of our library.  I do not think 
I am stretching the line too far when I ask him what he will do to the old Museum pieces of Newsweek reports 
that came out during the Second World War.  Will we change history, as we have done with so many other 
things, to make it more acceptable?  Will it be considered accurate to call someone a “murderous Jap” or 
something of that nature?  I think that needs to be defined far more clearly than it has been.  I await the 
minister’s answers to those two major concerns.  The first issue is the relation between the fines and the length of 
imprisonment.  Perhaps the minister can inform me why there is a discrepancy in issues that I see as exactly the 
same.  I would certainly like to hear the minister’s interpretation of proposed section 80G.  Hon Ray Halligan 
mentioned accepting an assurance from the Government.  I am here to represent my constituents, and I am not 
inclined to accept any assurance from this Government.  If the Government wants to make it clear, it should be 
clear in the legislation so that everyone understands what it is about.   

Hon KIM CHANCE:  A number of issues have been raised during the deliberation on clause 6.  That is entirely 
reasonable, because clause 6 contains the vast bulk of the legislation and is quite broad in its effect.  I will work 
through the issues one by one.   

The issue of exceptions was raised, and that is separate from the question of legitimate defences under proposed 
section 80G.  As with any other matter in the Criminal Code, exceptions are a matter for the courts to determine.  
That may be raised as an element of defence, and it would be treated by the courts as it would be treated in any 
other matter in the Criminal Code when deciding whether an exception exists.   

Proposed section 78 deals with the question of harassment.  In the context of “promote or increase animosity”, I 
was asked what the word “increase” meant.  The court would take “increase” here to have its normal meaning; 
that is, to add to, compile or compound.  The court would take into account all the normal meanings of the word.  

Hon Ray Halligan:  All I was really saying was that the presence of the word “increase” acknowledges that some 
animosity already exists.  

Hon KIM CHANCE:  Yes, some animosity already exists; that is quite right.  

Hon Ray Halligan:  Where is the fine line that you have to step over?  

Hon KIM CHANCE:  I will take young Aboriginal people and the question of car theft as an example.  It would 
be reasonable to say that there exists in the community a belief that young Aboriginal males are associated with 
car theft, because, statistically, that is the case.   

Hon Ray Halligan:  They have a propensity.  

Hon KIM CHANCE:  Yes, so an issue already exists that could be referred to as animosity towards young 
Aboriginal males on the question of car theft.  That animosity lies in the background of social attitudes.  Were a 
person to perform actions that set out to compound the level of animosity that already exists towards those young 
people on the basis of their Aboriginality - not on the basis of their propensity towards crime - and set out to 
attack young Aboriginal males on the basis of what we already know to be there, that could well be an instance 
in which the court acknowledges that animosity already exists, but is no fault of the accused.  However, the fault 
begins from the fact that the accused may have been alleged to have set out to increase the animosity that is 
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already there.  That would take away from the accused the capacity to argue that the animosity is there because 
they steal cars.  The accused might be accused of setting out to increase that existing animosity.  That might be a 
clumsy example, but it is the first I could think of.   

I will deal with the question of the 14-year term of imprisonment.  In debate in the community and also, I regret 
to say, in the other place, a line seemed to be running that the penalty provided in proposed new section 77, of 
imprisonment for 14 years, meant that that is the only penalty available to the courts to determine.  In fact, “14 
years” has the same meaning as “up to 14 years”.  Those words are not used any more, but it has the same 
meaning.  

Hon Paddy Embry:  Is it the maximum penalty?  

Hon KIM CHANCE:  Yes, it is, but it does not mean that a court is required to send a person to jail at all.  The 
court may determine to fine, impose a suspended sentence, or impose a number of other sanctions on a person 
found guilty of a crime under that proposed section of the Criminal Code.  In relation to proposed section 80A, I 
was asked how “in private” was to be defined.  Again, it has the normal meaning of the words.  If a person were 
accused of saying things that were genuinely believed to have been said in private, for example in a conversation 
on the front verandah, but people walking past that front verandah could catch snippets of the conversation, that 
would still be deemed to have been said in private.  However, if a crowd were gathered outside that person’s 
house, and if that person were addressing the crowd, it would no longer be in private.  It is a matter for the court 
to determine intent.  If people were to hear some words said as they passed by, I do not think the courts would 
determine that those words were intended to be heard by the people who were passing by. 

I refer to the defences in proposed section 80G.  I was asked how an artistic work is defined.  I am the most 
unlikely person to give an answer to that - 

Hon Ken Travers:  Some of your answers are pure artistry, minister! 

Hon KIM CHANCE:  - because some of the things that I have seen presented as art beggar the imagination.  For 
example, how a dead rat in a bottle could be determined to be art is a matter of interesting debate.  However, the 
art world manages to deal with that question.  This is a body of law that has been thoroughly explored, especially 
as a result of the exploration of the term “what is artistic and what is artistic merit” in the context of obscenity 
trials, in particular.  When doubts have been raised about whether particular exhibits do or do not constitute 
genuine art, the courts have proved themselves to be pretty competent, in my view, in being able to make those 
judgments.   
Hon Paddy Embry:  The difference between art and obscenity, for example. 
Hon KIM CHANCE:  Yes.  Where do we draw the line between a genuine art work and obscenity?  This does 
not involve a new body of case law, because the correlation between obscenity and art goes back for centuries.  
It goes back probably beyond the Renaissance, but it certainly occurred during the Renaissance. 
Hon Ray Halligan:  What I had in mind was an artistic work with a swastika or something like that depicted on 
it.  Is that still to be considered art, or is it something - 
Hon KIM CHANCE:  It may well be.  In fact, that is a very good example. 
Hon Ray Halligan:  We also had a situation relatively recently when some dot paintings were considered to not 
be art because they were the province of Aboriginal people only, and a non-Aboriginal person - 

Hon KIM CHANCE:  That is a matter of cultural ownership.  However, I think the member’s first example - 

Hon Ray Halligan:  It is nothing to do with this Bill, admittedly.  All I am getting back to is that you said that 
those people involved in that area would know what to do. 

Hon KIM CHANCE:  Yes. 

Hon Ray Halligan:  I am not so sure they would. 

Hon KIM CHANCE:  The member’s example of an artistic work that included a swastika is a very good one.  
The swastika itself may well be a legitimate representation, bearing in mind the swastika is an ancient Hindu 
symbol. 

Hon Ken Travers:  It was hanging on the walls of Steves in the original Dalkeith subdivision! 

Hon KIM CHANCE:  Yes.  However, I believe it would be quite easy for a court to determine that the use of a 
swastika in its historical context in a work of art is a legitimate form of art.  I do not think that would be a 
problem at all. 

Hon Paddy Embry:  It would take a bit to convince the Jews of that.  
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Hon KIM CHANCE:  Yes.  I saw a television program the other day in which American families went to live in 
Third World countries for a time.  Other members may have seen it.  In this case, an American family went to 
stay with a Hindu family in north India.  The family went into a temple that was almost totally decorated with 
swastikas.  The unfortunate thing was that the American family were Jewish, and they were really offended by 
the swastikas.  It took them a while to understand that the Nazis did not invent the swastika, and that the swastika 
was an ancient Hindu symbol that meant progress.  However, the Nazis turned the swastika around and it goes in 
the opposite direction. 

If I recall correctly, the phrase “public interest test” is also referred to in proposed section 80G.  I was asked 
what it means.  “Public interest test” is a standard phrase in law.  It occurs time and again in the Criminal Code 
and the Police Act etc.  It is something that the courts are quite good at determining.  We cannot go beyond what 
the law normally does.  When the law determines the use of the phrase “public interest test”, it has a common, 
well-understood and practised meaning.  Courts are quite competent to determine that.  I was also asked in 
general terms about how the courts are to determine guilt in things that appear difficult to determine.  We are 
dealing with criminal law.  The bar that has to be cleared in a criminal law case is very different from the 
standard of proof required in a civil case.  A criminal law trial requires the proof of an allegation beyond 
reasonable doubt.  That is the highest possible bar that the law determines.  People ask whether the judgment can 
be made that a person deliberately set out to incite racial animosity.  It is incumbent on the prosecution to prove 
that beyond reasonable doubt.  It is a very high bar to clear; it is much higher than in a civil case. 

Prosecutions under proposed sections 77, 78, 79 and 80 cannot be made without the consent of the Director of 
Public Prosecutions.  The prosecutions will occur only as a result of either the police or DPP seeking a 
prosecution.  Neither the police nor the DPP will take a case to trial unless there is a clear idea that the 
prosecution will be successful.  The fact that the DPP’s consent is required in the four proposed sections of the 
Criminal Code is an indication that the bar is set very high for a case to get to court, let alone passing the beyond 
reasonable doubt test.  That is not uncommon for serious offences.  Proposed section 77 contains a maximum 
possible penalty of 14 years imprisonment.  It is a very serious charge.  We would not want anything less than 
the DPP’s consent for a charge to be entered. 

Hon John Fischer:  I specifically asked a question about the difference between proposed sections 80A, 80B and 
77.  Why is there a discrepancy?  Why is there such a difference in the penalties?  I would like the minister to 
explain the difference. 

Hon KIM CHANCE:  I have noted the member’s question and I will get to it. 

Proposed section 80I was very strongly supported by the opposition spokesperson in the other place because it 
deals very specifically with the question of hostility.  In the example given, the member for Nedlands spoke 
clearly about the hostility shown towards the Chinese restaurateurs, in particular, and how it is very important 
that it be identifiable in the offences defined in the Criminal Code.  The Government is grateful for that support 
and her clear understanding of why the proposed section is inserted by this amending Bill. 

Hon Ray Halligan:  It is clear that the act itself - the firebombing of a restaurant - is a hostile act.  It does not 
have to be stated that it was done with hostility.  Throwing a Molotov cocktail at a window is a hostile act.   

Hon KIM CHANCE:  It is a hostile act or it may simply be, under other circumstances, a random act of 
destruction.  In criminal law we deal with some pretty strange people, and it might be that a person firebombed a 
Chinese restaurant because he was hostile towards the Chinese, towards Chinese restaurateurs in particular or 
against all Asians generally, which was the case in this example.  However, he might have also been dependent 
on drugs, particularly amphetamines - Hon Paddy Embry and I were discussing this earlier - and suffers from 
unreasonable fits of rage.  He may have had a can of petrol handy, because he had just bought a can of petrol for 
his lawnmower, and without a lot of consideration he may well have firebombed a Chinese restaurant.  That is 
not an act of hostility.  It is an act of criminal stupidity, but it is not an act of racial hostility because it may have 
been a Chinese restaurant, and it may have been Anglo-Saxon accountant.  It did not really matter.  There was a 
window, he was angry, he wanted to cause damage and that is what happened.  That is where the law has to have 
the capacity -   

Hon Paddy Embry:  Are you saying that if the person were an amphetamine user, this law would not cover him? 

Hon KIM CHANCE:  No, because his act was not motivated by racial hostility.  His act was motivated by his 
state of mind, his drug dependence perhaps and the fact that he did not plan to do it.   

Hon Paddy Embry:  So all that person would have to do is to prove he was on amphetamines.   

Hon KIM CHANCE:  He would still be culpable.  However, this is not a matter of culpability; it is a matter of 
which part of the law he is charged under.  Hon Frank Hough asked me why proposed section 77 provides for 
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imprisonment for 14 years.  Why is it such a serious offence?  The 14 years that is provided as a maximum 
penalty in proposed section 77 relates to inciting others to do things that are prohibited in this legislation.  
Proposed section 77 does not apply to an unwise comment made in error or in anger.  In the example given by 
Hon Frank Hough he said, “If I have had a few sherbets or I am angry about something and I say something that 
offends people, will I be caught by proposed section 77?”  Of course he would not, because that gets back to a 
completely different issue.  For a person to be even charged under proposed section 77 he must set out to incite 
other people to do things that creates the set of conditions that the legislation prohibits.  If a person were to 
firebomb a Chinese restaurant, that is an act that is specifically set out in this Bill, and it is an act for which he 
would be charged and possibly convicted.  However, it is quite another thing to incite other people to firebomb a 
Chinese restaurant.  They are both serious offences, but the second of those, inciting other people to firebomb a 
Chinese restaurant, would be caught by proposed section 77.  That is the fundamental difference with those 
matters.  Compare those two things with a person who is drunk or angry and who says to somebody else, “You 
are a Chink.  I don’t like you and I don’t like any Chinks”.  That is an entirely different matter, and it is probably 
not even caught by this legislation.  I do not want to keep hammering away at this, but the arguments around this 
Bill have been trivialised by references to name-calling.   

Fundamentally, this Bill is not about name-calling, although it might be in remote and unusual circumstances.  
Hon Paddy Embry asked whether parliamentary privilege would be impeded by this Bill.  The Bill will not 
impede parliamentary privilege in any way.  He also referred to the White Australia Policy.  Let us be honest 
with ourselves; the White Australia Policy was systemic racism - everybody understands that now - and that is 
the very thing that we are trying to eliminate from our society.  We have taken steps away from the White 
Australia Policy in some ways, even though its memory still impedes us.  Some of the attitudes expressed by 
people such as Dr Mahathir bin Mohamad, the late ruler of Malaysia, are hangovers from that period.  Dr 
Mahathir is old enough to remember what the White Australia Policy represented.  For most of us, however, it is 
not even a distant memory.  We have learnt that the White Australia Policy was systemic racism.  We are trying 
to move on from that and to create a better society in which race does not matter.   

Hon John Fischer asked what was the difference between proposed new sections 77 and 80A.  Proposed section 
80A deals with harassment, which is an act that somebody carries out themselves.  Proposed new section 77 
deals with incitement.  The rest of the things that I said about proposed section 77 about actions that a person 
takes themselves and actions that a person may incite others to take are very different in their grade of impact.  If 
a person incites other people to do things through his oratory or publications, that is a far higher level of offence 
than if the person simply carried out the act himself.   

Hon Paddy Embry:  If you try to incite them verbally, but they do not carry out the act, that is more serious than 
the person carrying it out.  Is that what the Government intends?   

Hon KIM CHANCE:  Yes, but a court would take that into account.  A person probably would not appear in 
court until such time as something like this had happened; in other words, for example, until a person had 
successfully incited people to go around burning Chinese restaurants.  This takes us back to the recent history in 
which one person successfully incited people to do things like that.  The question is whether he is more guilty 
than the person who firebombed the restaurant, if it were, in fact, another person.  What the Government is 
saying is yes, he is more guilty than the one person who carried it out, because that person may incite 10 others 
to set fire to Chinese restaurants.   

Proposed section 79, which relates to material that was designed to create animosity or harassment, was also 
raised by Hon John Fischer.  I believe that that material is dealt with in proposed section 80G.  I was asked to 
comment on material that might be artistic - the example given was valid and historical records of World War 
II - and what of the archival material that many of us have seen, which is basically wartime propaganda films 
that vilify the Japanese.  Similarly, I am sure that the British saw films that vilified the Germans.   

Hon Paddy Embry:  We saw the Japanese ones too.   

Hon KIM CHANCE:  Yes.  I do not think that the Bill intends a retrospective application to the possession of 
such material, bearing in mind that we are talking about historical records.   

Hon Paddy Embry:  Including films?   

Hon KIM CHANCE:  No.  I do not think that the possession or use of archival material, such as the propaganda 
films which said things about the Japanese, will ever be caught by this legislation, even if it were not for 
proposed section 80G, which relates to defences.  Proposed section 80G(1) states - 

(1) It is a defence . . . to prove that the accused person’s conduct was engaged in reasonably and in 
good faith - 
. . .  
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(b) in the course of any statement, publication, discussion or debate made or held, or any 
other conduct engaged in, for -  
(i) any genuine academic, artistic, religious or scientific purpose; or 
(ii) any purpose that is in the public interest; 

That is pretty broad.  I think a member asked what would happen if one were to show one of those World War II 
propaganda films vilifying the Japanese on television the night after this Act became law.  Would the television 
channel have breached the Act?  The television channel would simply claim under the proposed section 80G 
defences that it showed the footage for genuine academic reference and that in any case it was shown in the 
public interest because it was wanting to put those questions in the proper context.   
Hon Paddy Embry:  A new film produced during the past 12 months was called The Passion of the Christ.  
Jewish people wrote letters in which they said that they felt the film was anti-Jewish and racial.   
Hon KIM CHANCE:  It would raise some interesting questions.  If one were to remake the Bridge on the River 
Kwai today, one would be talking not about historical material but a film made in December 2004.  Would it be 
deemed to be in the public interest or would it be deemed to be in the same category as archival material?  I 
believe that my answer would still hold true.  The depiction of the events that occurred on the River Kwai and 
the Burma railway generally would be dealt with as having genuine academic significance, because it would be 
the truth of the matter.  People would be more likely to get into difficulty if they were to deny what happened on 
the River Kwai.  This is where one gets into questions about David Irving, for example, who is a genuine 
academic.  This is where the question of “genuine” turns up, which I find quite interesting.  Does being a 
genuine academic mean that the work one provides is also produced for a genuine academic purpose?  The big 
issue with Irving is that he is denying that the Holocaust ever happened.  He said that all those Jews died of 
cholera or something.   

Hon Paddy Embry:  I am not a supporter of his, but I should make it clear that he does not deny the Holocaust.  
He says that it was not on such a wide scale. 

Hon KIM CHANCE:  Yes.  Similarly with a film made today, even if it did not meet the public interest test and 
even if it were deemed to have been made for purposes other than genuine academic purposes - it might be a film 
for entertainment only - it would be covered in any case by the artistic provisions.  The artistic defence would 
apply to films that used the historical background of the River Kwai.   

Hon Paddy Embry:  When a film is an attempt at accuracy, the law would not apply, but if it were fictitious, it 
might apply. 

Hon KIM CHANCE:  No, it would still be covered by the artistic provisions.  It would have to be genuine.  I 
have questioned the use of the word “genuine” ever since I first noticed it.  The reference to “genuine” is in 
proposed section 80G(2)(b)(i) in the phrase “any genuine academic, artistic, religious or scientific purpose”.  I 
am not keen on the use of adjectives in legislation.  I do not know why it contains the word “genuine”.  I think it 
applies to - I have not referred to the man once in this debate but I will now - Jack van Tongeren, who has 
recently published a book.  Is the book a genuine work of literature?  Does the book aim to be genuinely artistic 
or informative, or is it simply a way of peddling his hate message?  The courts must be able to assess that 
message and I think that is when the use of the adjective is warranted, although I do not like adjectives in 
legislation. 
Hon Ray Halligan:  Does that relate to proposed subsection (1)(c), which refers to publishing a fair and accurate 
report? 
Hon KIM CHANCE:  Yes. 
Hon Ray Halligan:  That is why I asked who would determine whether it was fair and accurate. 
Hon KIM CHANCE:  I think it applies to the media in particular. 
Hon Ray Halligan:  Proposed subsection (1)(b) states - 

in the course of any statement, publication, discussion or debate . . .  
Hon KIM CHANCE:  I think proposed subsection (1)(c), about making or publishing a fair and accurate report 
or analysis of any event or matter of public interest, is intended to cover the media.  If, for example, the media 
were to report on a race riot and it reported fairly and accurately, such as someone covering the events on the 
island in Queensland - 
Hon Ray Halligan:  Palm Island? 

Hon KIM CHANCE:  Yes.  Somebody publishing a report on what happened on Palm Island could easily be 
accused of publishing material designed to incite racial animosity.  However, it would be a defence for that 
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newspaper and journalist to say that they were publishing a fair and reasonable representation of what happened 
there. 

Hon Ray Halligan:  Wasn’t there a situation recently about September 11? 

Hon KIM CHANCE:  Indeed, yes.   

Hon Ray Halligan:  Was it fair and accurate? 

Hon KIM CHANCE:  That is right.  The question is: was it fair and accurate?  That is an issue that must be dealt 
with and the role of the media and its capacity to cover events such as that must be fairly recognised. 

I hope I have covered all the matters that have been raised.  I said earlier that they were wide ranging, but that is 
the nature of the clause.  I believe I have covered the issues fairly.  The hardest thing to make judgment on when 
we read the law is to understand why those words are used and why they occur in that form in many other parts 
of law.  However, phraseology is used in the criminal law in particular that means something in the context of 
the Act itself but might not have quite the meaning that one thinks it has at first sight. 

Hon FRANK HOUGH:  Proposed section 80A reads - 

Conduct intended to racially harass 
Any person who engages in any conduct . . . by which the person intends to harass a racial group . . . is 
guilty of a crime and is liable to imprisonment for 5 years. 

We could not possibly agree to the word “intends”.  How will intention be proved?  Proposed section 80B reads - 

Any person who engages in any conduct . . . that is likely to harass a racial group . . . is guilty of a crime 
and is liable to imprisonment for 3 years. 

How could we possibly agree to words such as “likely” and “intends”?  I will go along with a lot of this Bill, but 
I cannot go along with that.  How will “intends” be proved?  How will “is likely” be proved?  I had been 
thinking that blind Freddy could understand what this means.  However, I then read the words “intends” and “is 
likely to”.  How can we possibly charge someone for having an intent?  The conversation would be something 
like this: “Did you intend to do that?”  “No”.  “I thought you did”.  “No, I did not”.  “Yes, you did”.  “Okay; let 
us go to court and talk it over”.  If a person is standing outside a hotel at which 12 Japanese sumo wrestlers are 
performing and calls them fat, ugly Nippons, does he intend or is he likely to create racial harassment?  
Honestly!  It is a pity we do not have a lawyer in the Chamber.  We do now, because Hon Peter Foss has just 
walked in!  I do not agree with the words “intends” and “is likely to” in proposed sections 80A and 80B.  For 
that reason, I believe those two proposed sections should be removed from the Bill.   

Hon PETER FOSS:  I had promised that I would not say anything more, but I was listening to the debate and felt 
I should make a contribution.  I actually support the use of the word “intends”, because most of my criminal law 
experience is based on criminal intent.   

Hon Frank Hough:  But it is difficult.   

Hon PETER FOSS:  Yes, it is difficult.  One of the good things about our law is that it is generally necessary to 
prove intent, because a person should not be held responsible for something that he did not intend to do.  Intent 
can be proved by external facts.  If a person says loudly, “Come on; let us go and burn down the houses of the 
Italians!”, which I think is what was said in Kalgoorlie at the turn of the previous century, then I think it is fairly 
clear that what the person intends to do is incite a mob to go and burn down other people’s houses on racial 
grounds.  If a person shoots a rifle with intent to kill one person but in the process he accidentally kills another 
person, he cannot say that he did not intend to kill that person.  Much of the law is based on proving intent in 
what a person has done.  If I pick up a rifle, carefully put a bullet in it, point it at another person and pull the 
trigger, I would have a hard time arguing that I did not intend to do that.  I have mentioned a number of times in 
this place the famous New Guinea case in which a man claimed that he had shot his wife accidentally.  The only 
problem was that it was a single-shot rifle, and he had shot her twice.  It becomes rather difficult to sustain the 
argument that he did not intend to kill his wife when he had accidentally shot her twice!  

Hon Kim Chance:  He could have claimed it was a very serious case of suicide!   

Hon PETER FOSS:  He claimed it was an accident.  It is a famous case.  How it got to the High Court I have no 
idea.  I would have thought the case was sufficiently ludicrous for it not to have gotten as far as the High Court.   

As I have said, I do not have a problem with the word “intends”.  However, I do have a problem with the words 
“is likely to”.  There is some law on this matter.  That law is very simple.  Unfortunately, to a large extent we 
can prove that a certain action “is likely to” by proving its impact on just one person.  That is why it is such a 
dangerous concept and why the Standing Committee on Legislation recommended that those words not be in the 
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Bill.  I happen to agree that proposed section 78 is an extremely dangerous provision, because intent is not an 
element.  Regardless of what the proposed section intends, its impact does not reflect that.  That is why it is such 
a dangerous provision.  I drew the Leader of the House’s attention to the committee report because it was a Joint 
House Committee chaired by the late Hon Garry Kelly, who I believe had considerable respect among 
government members.  It had the support of all the ethnic and racial groups until they understood its far-reaching 
ramifications.  A problem always arises when Governments are so intent on catching a particular fish that they 
draw their net too wide.  Although they catch the intended fish, they gather up many others that they did not 
intend to catch.  This legislation will do that.  The Leader of the House, as the Minister for Agriculture, Forestry 
and Fisheries, will know an awful lot about that.  

Hon Kim Chance:  It is called a by-catch.   

Hon PETER FOSS:  The minister will be acutely aware that one of the environmental problems facing fishermen 
is the by-catch.  I suspect that as a legislator for criminal law, he will become aware that one of the biggest 
problems with this proposed section will be its by-catch.  

It is not good to allow laws to be drafted solely by the people who want to catch the fish.  Those people write 
legislation that makes the law simple for them.  They do not consider that it will catch people they did not intend 
it to catch.  

Hon Frank Hough interjected. 

Hon PETER FOSS:  I do not think they did because memories are short.  Fourteen years have passed since all 
the ethnic communities said that we should pass legislation because they wanted a problem dealt with.  That 
legislation coincided with the last time Mr van Tongeren was involved in events.  Bad law makes bad cases and 
that is what will happen with this legislation.  It will create a bad situation.  Rather than work harder on the 
legislation, people seek to make easier laws.  That creates bad law and this is bad law.  A law will be passed that 
will make things simple for the prosecution, the police and the complainant.  It also will catch a lot of people 
whom we do not want it to catch.   

One of the biggest casualties of this legislation will be freedom of speech.  We value our freedom, but to protect 
our freedom we pass terrorism laws and by doing so we restrict our freedom.  In the very act of trying to 
maintain a free and equal society we restrict some of the most valuable rights we have.  After travelling to some 
countries in which there is no freedom of the Press or freedom of expression - things we take for granted here - it 
is not difficult to work out why people are prepared to die for that freedom.  Suddenly one understands that we 
cannot have a society in which we can live without fear if we cannot speak without fear.  That often requires 
some fairly robust discussions.  All sorts of nasty things are said about members of Parliament.  However, we 
defend people’s right to say those things because we think society is better off for the pain we feel.  The freedom 
of speech that allows those things to be said helps us to be a society in which we want to live.  This proposed 
section does not do that.  

Hon Frank Hough interjected. 

Hon PETER FOSS:  No.  Proposed section 78 is a bad provision.  It will be bad law.  It will restrict freedom of 
speech and catch people it does not intend to catch.  I do not like it.  I will now try to observe my pledge not to 
contribute further to the debate. 

Hon KIM CHANCE:  I agree wholeheartedly with 55 per cent of what Hon Peter Foss just said, and I thank Hon 
Peter Foss for his advice, as always, and also for his clear explanation of the meaning of intent.   

I now sum that up.  The prosecution is required to prove intent.  The insertion of that word will assist the 
understanding, and the court’s understanding, of what has happened.  If members think that intent is difficult to 
prove, remember that there is no case unless the prosecution can convince the court that there was intent.  That 
might be a difficult thing to do, but it is a protection for the accused.  That is why the Bill contains proposed 
section 80A and proposed section 80B.  It may be the Director of Public Prosecutions’ determination of the brief 
before him or her that the case will not get to the first matter in proposed section 80A and will fall to proposed 
section 80B, which involves a lesser sentence.  The difference between the two is that, fundamentally, proposed 
section 80B uses “likely”, to which Hon Peter Foss objected, and proposed section 80A uses “intent”.  “Likely” 
in this context, as in any other case in law, is a determination of what a reasonable person would believe to be 
“likely” in the case.  It is not in any sense unique to this Bill .  It is used in law commonly.   

Hon Frank Hough:  If you walk into a bank with a shotgun and your face covered, it is likely you will knock off 
the bank.  How can a person be likely to incite racial hatred by - 

Hon KIM CHANCE:  No.  Remember the first words of the first provision of this clause - 
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 Any person who engages in any conduct, . . .  

In other words, a person has engaged in an act and has done something.  The use of “likely” is not taken in the 
context that the person is likely to do something.  It is a person who “engages in any conduct”.  In other words, 
that conduct is ex post facto.  “Likely” is in the context of what that conduct is likely to have been motivated by.  
“Likely” is a judgment made by courts every day in determinations.  It is the reasonable person test; namely, 
what a reasonable person believes to be the likely consequences of those actions.  Hon Peter Foss is right: there 
is a chance - as was identified by the Legislation Committee 12 years ago - that people will be caught in the net 
as by-catch.  We will hold that analogy for a while as I know a little about by-catches.  These are militated 
against by three things in the fishing context: by-catches are militated against by fish, turf or dolphin exclusion 
devices - that is, devices rigged on a patrol net to prevent those animals going into the danger zones. 

Hon Dee Margetts:  Or in the famous case, sharks.   

Hon KIM CHANCE:  Welcome, Hon Dee Margetts!  

In the case of proposed section 80, the Director of Public Prosecutions is our exclusion device.  Before a person 
is drawn into the net on a proposed section 80B charge, the matter must pass the senior police prosecutors.  It 
still must pass this test: is this the kind of person we are trying to catch in the net?  In other words, in the 
operation of proposed section 80B, the senior police prosecutor replaces the role of the DPP in proposed section 
80.  In proposed section 80B, the police carry out the role and the police prosecutor must be convinced. 

Hon Paddy Embry:  The potential problem is the pressure police face, for example, with the Claremont serial 
killer.  There is automatic pressure to find.  

Hon KIM CHANCE:  Of course; the police are under pressure to get somebody to trial, but the police prosecutor 
is under a separate pressure to make sure that the person he takes to trial is convicted.  The Director of Public 
Prosecutions also has to make those judgments.  The DPP’s future is not greatly enhanced by taking to trial 
matters that are booted out of court, and neither is the police prosecutor’s. 

I will move on with that analogy.  By-catch is also mitigated by frequent attention to the nets.  The process of 
close observation of the effect of the law is analogous to that action by a fisherman.  Thirdly, by-catch is 
mitigated by attention to net size.  Are we using the appropriate net to make sure we are not getting by-catch?  
The analogy to that is found in clause 5, in which there are references to “serious contempt”, “seriously and 
substantially abuse or severely ridicule”.  The net size is set in clause 5, but people are not detained for minor or 
trivial offences.  I believe that the use of the word “likely” can be defended.  I note what Hon Peter Foss has said 
and I thank him for his advice. 

Hon Paddy Embry:  But you are not prepared to take it out of the Bill? 

Hon KIM CHANCE:  No; I am afraid we are non-negotiable on that. 

Hon Paddy Embry:  So the 55 per cent does not take the place of the 45 per cent? 

Hon KIM CHANCE:  No, because I think the mitigation devices available to us are adequate. 

Clause put and a division taken with the following result - 

Ayes (24) 

Hon Alan Cadby Hon Kate Doust Hon Barry House Hon Ljiljanna Ravlich 
Hon George Cash Hon Sue Ellery Hon Kevin Leahy Hon Barbara Scott 
Hon Kim Chance Hon Adele Farina Hon Robyn McSweeney Hon Jim Scott 
Hon Robin Chapple Hon Jon Ford Hon Dee Margetts Hon Christine Sharp 
Hon Murray Criddle Hon Graham Giffard Hon Norman Moore Hon Ken Travers 
Hon Bruce Donaldson Hon Ray Halligan Hon Simon O’Brien Hon Ed Dermer (Teller) 

Noes (3) 

Hon Paddy Embry  Hon John Fischer  Hon Frank Hough (Teller)  
 

Clause thus passed.   

Clauses 7 to 12 put and passed. 
Title put and passed. 

Report 
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Bill reported, without amendment, and the report adopted. 

Third Reading 

HON KIM CHANCE (Agricultural - Leader of the House) [8.45 pm]:  I move - 

That the Bill be now read a third time.  

HON RAY HALLIGAN (North Metropolitan) [8.45 pm]:  The Opposition does not and will not condone 
anyone being subjected to the hateful and hurtful conduct to which many people have already been subjected.  
Urban terrorism will not be tolerated against any racial group, which we know from the definition under section 
76 of the Criminal Code is a reference to any group of persons defined by race, colour or ethnic or national 
origin.  Laws are in place to provide protection to our community, and these have assisted in the incarceration of 
Jack van Tongeren, for example.  The minister in charge of the Bill in the other place, Hon John Kobelke, stated 
during the third reading debate -  

The Government is offering in this Bill a specific set of legislative measures that will address an issue 
that we feel must be addressed for the welfare of the people of Western Australia. 

The public should not believe that the Government is providing a panacea for this ill within our society.  
However, the Opposition will not oppose the Bill.   

Question put and a division taken with the following result -   

Ayes (24) 

Hon Alan Cadby Hon Kate Doust Hon Barry House Hon Ljiljanna Ravlich 
Hon George Cash Hon Sue Ellery Hon Kevin Leahy Hon Barbara Scott 
Hon Kim Chance Hon Adele Farina Hon Robyn McSweeney Hon Jim Scott 
Hon Robin Chapple Hon Jon Ford Hon Dee Margetts Hon Christine Sharp 
Hon Murray Criddle Hon Graham Giffard Hon Norman Moore Hon Ken Travers 
Hon Bruce Donaldson Hon Ray Halligan Hon Simon O’Brien Hon Ed Dermer (Teller) 

Noes (3) 

Hon Paddy Embry  Hon John Fischer  Hon Frank Hough (Teller)  

Question thus passed. 

Bill read a third time and passed. 
 


